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Ladies and Gentlemen and representatives of the OSCE participating states,

Let me first of all thank the OSCE for inviting me to this human dimension meeting on National Institutions against Discrimination in Combating Racism and Xenophobia, and giving me the opportunity to give the European Network against Racism’s (ENAR) views on national Institutions against discrimination and combating racism. We are very pleased that the OSCE participating states and ODHIR acknowledge the important role that NIAD can play in protecting victims of discrimination. This supplementary meeting is an important one and we are looking forward to some fruitful discussions that can create momentum for achieving equality in practice.

The right to non-discrimination and equality before the law, including equal protection of the law without discrimination, constitutes a universal right recognised by various international, regional and domestic legal sources. Along with complementary non-legal mechanisms, these sources form the basis of human rights frameworks established to protect these rights. 

We would like to assess from the civil society perspective the reality of the implementation of the UN Paris principles and the Council of Europe ECRI recommendation on specialized bodies and contrast it with our experience in promoting the right to non discrimination for ethnic and religious minorities and migrants on the territory of the European Union. Our analysis will strongly rely on the experience of the newly set up equality bodies within article 13 of the EU’s race equality directive 2000/43, but linking it to the global context of the debate on non-discrimination, migration and integration, as these issues affect the protection of persons belonging to national minorities and migrants in an important manner. 

Racism and ethnic discrimination remain persistent, evolving and pervasive social phenomena within the EU. Nowadays, the combined effect of discrimination based on race, ethnic origin, religion, nationality and legal status can result in people being denied the full enjoyment of their human rights. In adopting Article 13 of the Amsterdam Treaty in 1997 and the Race Equality and Employment Equality Directives, the EU and its Member States acted unanimously to combat discrimination on grounds of racial or ethnic origin, sexual orientation, age, disability and religion or belief. This was an important milestone, and there is clear evidence that EU-level protection has improved the lives of the ethnic and racial minorities in the EU.  Nevertheless, this action was a milestone on a journey towards equal protection, not a final destination, and gaps remain. In recognising the need for “New Initiatives designed to prevent and combat discrimination outside the labour market” the European Union has made a significant step in recognising the existence of such gaps and the need for EU action to address this. The Europea commission  is currently planning a new directive to be proposed to the council end of June and designed to prevent and combat discrimination outside the labour market. But legislation alone is not enough; combating racial discrimination requires the combined effort of legislators, policy makers, the judiciary, employers, educational institutions, the media, civil society and especially of national institutions against discrimination. It is now well recognised that NIADs or equality bodies are needed to promote the equal treatment of all persons without discrimination on one or more prohibited grounds including race and ethnic origin, religion or belief. The common objective is to achieve cultural change within society by promoting equality throughout society at large and in close interaction with those civil society partners that represent communities affected by discrimination. Equality bodies have the aim of securing the incremental implementation of equality norms but also seek to change organisational policy and behaviour to reduce or eliminate underrepresentation, exclusion and institutional barriers to equal opportunities.

Looking at the situation of NIADs within the European Union, it is worth recognising the importance of the UN Paris principles on national institutions protecting human rights which have set the key norms for equality bodies to operate in international law. These principles include:

1. Independence guaranteed by statute and or constitution

2. Autonomy from government 

3. Pluralism including in membership

4. A broad member based on universal human rights standards

5. Adequate resources and adequate power of investigation

The 1997 COE ECRI Recommendation on specialised bodies to combat racism, xenophobia, anti-Semitism and intolerance has also provided a series of principles for setting the frame of operation of specialised national bodies.

· Equality bodies should work towards the elimination of the various forms of discrimination and promote equality of opportunity and also have a role in monitoring the content and effect of legislation with respect to their relevance to the aim of combating racism, xenophobia, anti-Semitism and intolerance. 

· They are to provide aid and assistance to victims, including legal aid, in order to secure their rights before institutions and the courts. They should hear and consider complaints and petitions concerning specific cases and seek settlements. In this context, they should also have appropriate powers to obtain evidence and information. 

· They should provide information and advice to relevant bodies and institutions, including State bodies and institutions and issue advice on standards of anti-discriminatory practice in specific areas. They also have a role in promoting the awareness of the general public to issues of discrimination and to produce and publish pertinent information and documents.

· With regard to their independence, specialised bodies should be provided with sufficient funds to carry out their functions and responsibilities effectively. In setting up specialised bodies, Member States should ensure that they have appropriate access to governments, are provided by governments with sufficient information to enable them to carry out their functions and are fully consulted on matters which concern them. 
As part of the EU’s Racial Equality Directive adopted in 2000, a provision was introduced a requiring all EU Member States to establish “bodies” to assist victims of racial and ethnic discrimination, to conduct surveys about the forms and prevalence of discrimination and to issue reports and recommendations. In the Preamble to the Racial Equality Directive, the EU legislator considered that “protection against discrimination based on racial or ethnic origin would itself be strengthened by the existence of a body or bodies in each Member State, with competence to analyse the problems involved, to study possible solutions and to provide concrete assistance to victims.” [Recital 24] 

What is the assessment of the situation in so far from our perspective?  Generally, the ENAR Shadow reports that cover the situation of racism and xenophobia in the 27 members states of the EU have demonstrated that in many countries the introduction of national equality bodies was seen as a significant and positive step and perceived as an opportunity to advance the promotion of equality norms and enforcement of legislation through various mechanisms and procedures. Depending on the mandate of the Equality bodies, these can include:

· Investigating complaints as a neutral party and issuing legally binding or non-legally binding opinions.
· Taking action in their own name and bringing a case to court in their own right. 
· Stimulating the use of strategic litigation. The role of equality bodies in encouraging strategic litigation can stimulate social change; ensure a better interpretation and/or, clarification of the law, document injustices, governmental accountability, change public attitudes and empower vulnerable groups. The advantages of strategic litigation are that a single case can achieve a wide social impact and a good use of limited resources; it can set a precedent and have an educational function, it can result in political pressure, influence public opinion. Equality bodies recognise the importance of this tool to increase their effectiveness and to provide an alternative route to the challenge of increasing caseloads.
· Equality bodies can also intervene as an ‘amicus curiae’ supporting associations and other entities in court cases.

· Some equality bodies have been led to use situation testing, a method aimed at establishing that a discriminatory practice exists, where a person with a specific characteristic is treated less favourably than another person without this specific characteristic in a similar situation. This is mentioned and permitted by law in Belgium, France and Hungary. It has been admissible as evidence in court in Belgium, Czech Republic, Denmark, Finland, France, Hungary, Ireland, the Netherlands and the United Kingdom. It is used by NGOs in Belgium, Czech Republic, France, Hungary, the Netherlands, Sweden, and is under development in Austria, Denmark, Finland, Ireland, Slovakia and the United Kingdom.

· Equality bodies have powers of investigation that can help them to look into a key issue, a sector or a theme and address systemic and structural discrimination in a thorough manner. They can also be entrusted as it is the case in the UK with quasi investigative powers related to the positive duties incumbent to public authorities in promoting race equality.

· The can also undertake targeted research as an essential tool in addressing structural discrimination.

· Finally the setting of the European network of equality bodies (EQUINET) is an important dimension that will allow equality bodies to cross fertilise experience, exchange ideas and develop ways and mechanisms to become more effective and instrumental in their work nationally.   

If we undoubtedly recognise the role that equality bodies have played in advancing racial equality, we also need to address the deficiencies that still prevent equality bodies from realising their full potential.

In terms of mandate and independence, research by ENAR members shows that in most countries, equality bodies are committed to fulfilling their role in ensuring the effectiveness of the law. But their work may be undermined as a result of limitations in their powers and remit. ENAR members have concerns in some countries regarding the independence of equality bodies and hence their ability to meet the requirements for independent advice, surveys and reports in the Race Equality Directive. Some equality bodies are located within Ministries; this raises serious questions surrounding their capacity to adopt a critical stance if government policies are having a discriminatory effect.

The Migration Policy Group study conducted on equality bodies notes that quite a number of equality bodies are not established on the basis of a constitutional or legal provision, which makes their position vulnerable to sudden changes in the policies of the government. In addition, a number of them have official ties with the government, in the sense that government officials are part of the (board of the) institution or otherwise have some say over the institution’s policies, or can have some (undue) influence on the outcome of surveys or investigations (e.g. by way of their right to appoint or dismiss members of staff).  

As far as unofficial contacts with the government and with NGOs are concerned, the same report notes that there is a dilemma: such contacts may on the one hand undermine the appearance of independence necessary to carry out the mandate of the body; on the other hand, they can be desirable in order to combine forces in the fight against discrimination. It appears that not all equality bodies are holding the balance appropriately.

Assistance to victims

Research has shown that in most countries the task of assisting victims is not only an official competence of one or more equality bodies, but is also actually exercised by them. The forms that assistance takes vary widely. ENAR members have noted that many equality bodies sometimes fall short of fulfilling the competence of support and independent assistance to victims of discrimination in bringing legal cases and pursuing their complaints, or do so in an extremely limited way. There is also concern in some member states about the emergence of conflicts between the quasi-judicial responsibility of some equality bodies and the mandate to support victims of discrimination to bring a claim.

Research has shown that 12 out of 30 equality bodies do not have a mandate to assist victims of racial and ethnic discrimination in some manner or other which means that these Member States appear not to be in compliance with the Directive. The fact that the other 18 equality bodies legally have the power to assist victims is no proof that they actually are in a position to do so. Besides, if more than two thirds of all equality bodies (22) have some power to hear and investigate complaints. It remains unclear what this mandate requires. 

Conducting surveys and issuing recommendations

Although these competencies are included in the mandate of most equality bodies, very few surveys into the forms and prevalence of racial and ethnic discrimination have been done and very few reports and recommendations about these issues have been published. It seems that the two other competencies (assistance to victims and hearing and investigating individual complaints about discrimination) are taking up most of the money and time of the equality bodies, to the detriment of investigating the forms and causes of discrimination and making recommendations about how to structurally improve the situation.

Relationship with civil society

The situation here is uneven; some equality bodies have relationships in place through various mechanisms and structures while others have an approach which is still very much ad hoc. The fact that some equality bodies are being limited by their mandate or workload to take cases can give an additional impression of distrust at the level of the communities experiencing discrimination and the organisations that represent them.

The situation of migrants and national equality bodies

We would now like to specifically address the question of the situation of migrants and ethnic minorities in this debate. ‘Migrants’ are a diverse group with diverse backgrounds and migration histories, including third country nationals from outside the European Union and EU citizens from both ‘old’ and ‘new’ EU Member States. They can be refugees, asylum seekers, migrant workers, those who enter through family reunion, legally resident and long-established or undocumented immigrants. ENAR members have expressed concerns that European migration policy is increasingly becoming more restrictive, and focusing only on the economic contribution of migrants and less on human rights. Concerns are raised with regard to the negative impact restrictive migration policies can have on integration, including restrictions in the area of family reunion and access to citizenship. In addition counter-terrorism is deemed to be negatively impacting on migration policy, resulting in increasingly securitisation of the immigration policy agenda. In that context the extent of powers given to immigration officers, and the increasing role of the policy in immigration is also of serious concern.

Another problem consists in the fact that although, in principle, every person is entitled to the right to non discrimination regardless of his/her legal status, the effective exercise of rights can be, and is, undermined by differential treatment based on citizenship or immigration status. Third country nationals tend to suffer multiple discrimination, which can blur the distinction between ‘lawful’ differential treatment based on citizenship status and unlawful discrimination on the grounds prohibited by the European treaties. While the Race Equality Directive made important steps forward in protection against discrimination by applying the principle of non-discrimination on grounds of race and ethnic origin to third country nationals, the ENAR Shadow Reports demonstrate that the lack of protection against nationality discrimination on the one hand and the exclusion of immigration matters on the other have left third country nationals unprotected from such discrimination. They also demonstrate that this “sends a message that discrimination against third country nationals is acceptable”
. ENAR has consistently highlighted this significant gap and called for the abrogation of Article 3.2 of the Race Equality Directive which allows for an unacceptable derogation from the principle of equal treatment, allowing ‘any difference in treatment’ arising from nationality and the legal status of third country nationals. 

The ENAR submission to the European Commission assessing the EU’s Framework Employment Equality Directive found that: “ENAR members have noted that, discrepancies in the protection of the rights of migrant workers have a direct relationship to how migrants experience discrimination in the labour market, while on the other hand national labour market laws and regulations directly affect, and in some cases prevent, migrant workers from enjoying protections granted by anti-discrimination legislation.”

In this context, ENAR believes it is essential that national equality bodies should engage more clearly in the debate around migration and integration and provide a safe space for third country nationals to claim their right to non-discrimination and be supported in  protecting this process. 

Because of the situation pictured above, ENAR’s 2006 shadow report on racism in Europe found that third country nationals, and especially undocumented migrants and asylum seekers, are particularly vulnerable to racism across Europe. It found that there were a number of manifestations of racism and discrimination affecting migrants, including lack of access to employment and vulnerability to exploitation on the labour market, lack of access to social housing and deplorable conditions in reception and detention centres, lack of access to healthcare due to lack of residence status.

Migration and integration have been the subject of an important debate across the European Union in the last years, and immigration policies are currently high on the EU agenda. Within this context, the link between migration and demographic change is increasingly being explored. It is clear that migration can be part of the response to Europe’s demographic challenges; but there is a real danger that the current discourse sees migration as a utilitarian and short-term solution to demographic change whereby migrants will come to Europe for a few years, contribute to the economy, and leave before they become a ‘burden’. In addition, positive integration measures are undermined by a discourse centred on control of “illegal immigration” that sees migration (and migrants) as a problem to be solved. In this context it is necessary to highlight the importance of promoting diversity and recognising the positive role of migration in European society. It is essential to change the often negative perception of migrant populations into a positive perception, and to highlight migrants’ contribution to host societies. Part of this is recognising the breadth and depth of wealth creation from international migration and placing this into the context of the socio-cultural enrichment resulting from migration that opens up host societies.

Integration policy has emerged as a key area of activity for the European Union in recent years. There have been a number of important initiatives in recent years, not least the adoption in 2004 of the 11 Common Basic Principles on Integration followed in 2005 by the adoption of a framework for the integration of third-country nationals in the EU. One of the principles if the CBC recognize that integration is a two-way process. All actors must engage in this issue, not only the migrant population. But many of the policy approaches to date have failed to recognise that anti-racism and the fight against discrimination are an important element of integration strategies. ENAR’s policy seminar ‘Promoting integration’, which took place in March 2007, found that the lack of policy coherence between the areas of migration, integration, social inclusion and anti-discrimination has in many cases led migrants to fall through the gap left by such a vacuum, exposing them to social exclusion and discrimination, and concluded that there needs to be more policy coherence between these areas. 

For a win-win solution to be achieved, a number of actions must be taken. Equality bodies, policy and decision makers must adopt a holistic and coherent approach to integration and migration and recognise that anti-discrimination and social inclusion are prerequisites for successful integration strategies. In addition, the approach to integration and migration policies should be firmly grounded in a rights-based approach, which mainstreams equality and non-discrimination across all EU policy areas, including immigration. There is also a clear need to see greater policy coherence and equality and non-discrimination mainstreaming. The fundamental right to equal treatment of third country nationals must be respected. It is also crucial to reinforce consultation with civil society and stakeholder participation in the decision making process. Finally, the successful integration of migrants will not be achieved without celebrating diversity and taking a positive approach to migration, highlighting the positive contributions which migrants make to host societies and the value of such diversity for European societies. 

Building on the ‘access to rights approach’ which secures everyone’s rights to equal access to rights and resources, self-expression, individual development and civic participation, a comprehensive and coherent policy framework must be developed that is tailored to the experiences and needs of ethnic and religious minorities and that is built into all policy areas of the EU through a progressive use of equality mainstreaming and human rights impact assessment procedures as well as the effective use of data as a tool to comprehensively identify issues of racism and discrimination and problem areas. 

At a time when the EU institutions are considering a new programme for the design of EU policies in the area of justice and home affairs after 2010, it is crucial that national bodies to combat discrimination can proactively engage  together with civil society and contribute to define the frame of reference for an EU approach to migration that respects a rights based approach and is non discriminatory. The promotion of migrants’ rights is fundamental to anti-racism. Denial of rights to third country nationals affects a significant proportion of Europe’s ethnic and religious minorities. Similarly, the tone of the debate in the public discourse and the media often crosses the line into racism, leads to stereotyping and stigmatisation of migrants, and creates a climate of fear and suspicion towards all ethnic and religious minorities, affecting the social cohesion and diversity of Europe.

As a conclusion, we would like to stress the following points: 

· Specialised bodies to combat racism, xenophobia, anti-Semitism and intolerance at national level can make a concrete contribution in a variety of ways to strengthening the effectiveness of the range of measures taken in this field and to providing advice and information to national authorities. The inclusion in the Race Equality Directive of a requirement to establish a National Equality Body was one of the most welcome aspects of the legislation. In putting in place this requirement there was an explicit recognition that more than basic legislation was needed, and that there was a real need to engage in supporting activities to realise equality in practice. 

· Member states should ensure that equality bodies broaden their mandate and mission so that they be in full compliance with the UN Paris principles and the COE ECRI General Policy Recommendation on specialised bodies to combat racism, xenophobia, anti-Semitism and intolerance at national level.

· National equality bodies have an important role to play in raising awareness of anti-discrimination legislation and rights. The 2007 Eurobarometer on discrimination in the EU showed that there is little awareness of anti-discrimination law and rights: 39% of respondents did not know that racial discrimination in hiring new employees is against the law. There is therefore a key opportunity for national equality bodies to improve this situation.

· National equality bodies also have to be proactive in undertaking research on issues for which further action is needed at policy level, for instance in the field of positive action, data collection or multiple discrimination.

· The relationship between national equality bodies and civil society needs to be improved. A strategic cooperation in critical areas such as support to victims and action-research should stand at the core of the relationship.  EQUINET can have a crucial role as facilitator of such relations.

· National equality bodies have not yet used their potential in encouraging a positive debate on issues relating to anti-discrimination, integration and migration. In particular, they should use the CPBs on integration adopted by the EU in 2004 as a benchmark against which the efforts of member states in the field of integration can be monitored and enhanced. This could have a triggering effect in ensuring that non-discrimination stands at the core of the policies affecting migrants and ethnic minorities within the EU.
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� ENAR Shadow Report 2005


� ENAR assessment of the transposition of Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in employment and occupation into national law, submitted to the European Commission December 2005.
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